-
‘ o~ , ?Act. T
) . THYZ COMPTROLLER GENEFAL™
l | ) DECISION OF THE UNITED BTATRS
: z;: WASHINGTON, D.C. a0OBAas .
y . B-185169
FiLE: B-1 DATE: March 1, 1977
/ MATTER OF:Volpe Conltmqtion Company, Inc.
DIGEST:

— . S

1. Vhare bidder coptacts grantee to ascertain legal citation
to local court decisinn concesmning liuting of suppliers in
bid, grantes was not obligated to issue amendment to IFB
advising all bidders ¢f court decision, which was matter
of public racord.

2. Acceptence of bid by grantee, which bid listed multiple
suppliers for certain items, is not objectionable vhere
controlling State law spproved of such acceptance and there-
fora grantee's action had rational basis.

Volpe Coustruction Company, Inc. (Volpe), has requested our
review of the sward of a contract to the S. A. Healy Cowpany
(Healy) by the Waghington Suburban Sanitary Coemission (WSSC) for the
construction of phase I of the Piscataway Wastewater Treatment
Plant. The plant is being constructed with funds under a grant
from the Envircomental Protection Agency (EPA) purguant to the
Federal Water Pollution Control Act Amendments of 1972 (Pub. L.
92-500). Under the terms of the grant, ETA funds 75 percent of
the estimated total eligible prolect cost.
: ,
The invitation for bide éIFB) contained a secion wherein
| bidders were to indicate gelected equipment suppliers. The IFB
listed 24 1items of equipment followed by a ligt of approved
suppliers. For some of ‘the items there was only cne approved
supplier but for the wijority of items, between two and six
‘ approvad suppliers weraz listed. In its bid, Healy, in the space
* provided on the bid form, listed all of the approved suppliers
for all 24 items insiend of only listing one uuppl*nr.

. Volpe's request for our rcvio ‘is based on thu nllagntiou
. i that the above action by Healy rendtred itas bid nonresponsiva.
, Velpe further contends that the 1nvitation was defective in
; failing to ndviae bidders of the Norair qu;ﬁeering Coxporation v.
; Washington Su Siburban Sanitary -C:mmission decision of the Circuit
Court for Prince George's County, Maryland (Law No. 57,579,
Nctobex 18, 1974). These contentions were rejected in a deter-
mination issued on Octobsr 15, 1975, Ly the Regional Administrator,
EPA, Regicn III, pursuanv to 40 C.F.R. § 35.939 (1975).
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The Morair decision involved a factual situation simiiar to
the instant matter in which the low bidder listed more than one
approved supplier for saveral items. Tha circuit court stated
that the decision of the WSSC to accept the low bic was not arbitrary
and the award would not be disturbed.

it appears from the record that an attorney for Healy contacted
a menber of rhe legal staff of the WSSC to obtain the citatiou to
the Noral decision. The Regional Adainistrator's determination
sumnarized the fncident ae follows:

"The concroversy surrounding Norair im the
present case arose as a result of counsel for
Healy calling a member of the iegal staff for i
grantee to deteraine the citation for No caiy.

Lo 3al counsel for Healy stated on Septeaber 4,
1775, at the informal conference at EPA Region
111 ofciees that he knew Norair existed prior to
the tiwe of submit:ing bids and that he was not
advised by grantee that ha could:submit sore than
cne supplier in response to the invitation fnr bid.
He additionally =mtated that th: only information
he received Erom the legal ataff of WSSC was the
case number of the Norair decision. G..eral
Sounsal for 3raatea stated that Healy's counsel
did request information regarding the ability to
include multiple 1liating of nupplins in the bid
documents but that grantee's Tesponse to this
inquiry was there was a case in point (informa-
tion which Henly g counsel apparently already
knew). Grantee's legal staff gave ns comment

.on the validity of the decision or whether
grantee would again exercise its discretion to
waive the rubject requiremenrt in the same way as
upheld in Norair on a new set of facts, * * #'

. . "y

We do not Lelieve the abnove factual e*tuation required the
WSSC. co issue an amendment to all bidders ad.."!i3 them of the
existence of the Norair decision. Counsel for Hoaly uew of the
existence of Norair and, therefore, .the information conveyed by
the legal staff of the WSSC gave Heuly no advantage over other
bidders which Healy did not already possess prior to the telephone
call. As the Norair decision was a m-_ter of public record, it was
equally available to all ,rospective bidders.
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Ragarding the second igssua raised by Volpe, the responsive-
nast of Healy's bid, we believe thit determination to be con-
trolled by State lnd local law under the terms of the grant
agreemsent batween the WSSC arnd the EPA. The grant agreement
provided that the award of the grant vas subject to NPA State
and Local Assistanca Grant Regulations (title 40, chapter I,
sabchapter B, paxrr 35, subpart E). 40 C.F.R. § 35.935-4 (1976),
entftled "State and local laws' siates:

"The construction of the project, including the
letting of -‘ontracts in comnnction therewith,

shall conform to the applicable requirements of
State, teriitorisl, and local laws and ordinances

to the extent that such raquirunentl do not conflict
with Yedcral laws and thisg l::mhapter.“

As the sbove dil:u.lion 1nd1cntel, the action of the grantee
was. consistent vith {ne State law ccncerning the dispute, as stated
in the Korair decision, Accordingly, we find the WSSC decisfon to
accept the bid of Healy had a rational basis and, therefore, we
find nothing improper in the award. Copeland Systems, Inc., 55 Comp.
Gen. 390 (1975), 75-2Z CPD 237.
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